ABSTRACT
I. INTRODUCTION
Not all police misconduct is the same, and different institutional regimes might combat different sorts of misconduct most effectively. This Article surveys the universe of police misconduct from the perspective of an important but underappreciated regulatory regime: liability insurance. Most small and mid-sized municipalities in the United States purchase insurance that covers a range of police misconduct claims, from improper service of process to outright assault and battery, discrimination, and other civil rights violations. 1 In assuming the financial risk of bad police behavior, the insurers become motivated to marshal their substantial resources to prevent it. Criminal procedure scholarship almost entirely overlooks the salutary "regulatory" influence these insurers may have on police activity, often reasoning, mistakenly, as though little or nothing stands between judicial opinions or statutes and officer discretion. 2 Understanding how insurers regulate the police to reduce liability and defense costs is crucial in grasping how civil rights lawsuits deter police misconduct.
Yet insurance is no panacea. Indeed, a principal aim of this Article is to probe the limits of the insurance mechanism-the places where the effects of insurance on policing are likely weak or even perverse, suggesting a need for insurance reform or other, more familiar regulatory interventions. These include domains in which moral hazard-that is, the propensity of insurance to reduce the insured's incentives to prevent harm-seems most likely to predominate. By laying these cases alongside those in which regulation-by-insurance appears to function well, I show how thinking about police misconduct through the lens of liability insurance points us toward a typology of misconduct, along with a corresponding set of plausible approaches for reducing the incidence of each of the types identified. My typology suggests, among other things, that the insurance regime is a plausible surrogate for some governmental regulation of police violence but notat least not yet-of the sorts of misconduct that lead to wrongful convictions.
To construct my typology, I distinguish types of police misconduct along two dimensions. First, I consider the dollar value of the legal claims to which each type of misconduct typically gives rise. 3 Low-1 "Municipality" and "police," as used here, include both city-and county-level entities and law enforcement officers. 
studying insurance among numerous factors that might influence "legalized accountability" by police agencies); Candace McCoy, How Civil Rights Lawsuits Improve American Policing, in HOLDING POLICE ACCOUNTABLE 111, 112 (Candace McCoy ed., 2010) (asserting that "insurance companies [have] demanded that police improve their policies and practices in adherence to constitutional requirements and thus avoid monetary payouts to injured citizens"). dollar-value claims are poor fodder for civil damages suits and, indeed, rarely arise in that posture. Instead, criminal defendants assert these claims defensively, to resist prosecution. As a class, these claims pose little threat to insurers. Insurers therefore have little incentive to regulate the underlying conduct. High-dollar claims, in contrast, create sufficient financial incentive to induce potential plaintiffs-and plaintiffs' attorneys-to sue. They give insurers reason to pay attention. This does not mean, however, that civil damages suits work equally well to deter all types of high-dollar misconduct. A second crucial consideration is the length of time between the occurrence of misconduct and the filing of a lawsuit. In insurance parlance, a claim of police misconduct may have either a "short tail" or a "long tail." 4 Longtail claims, I will explain, pose great difficulties for insurers, and there are reasons to doubt that insurers are effectively managing the risks that give rise to these claims.
These two criteria-the size of a claim's expected payout and the length of its tail-generate four categories of police misconduct. The Article's structure is accordingly straightforward: In each of the four sections that follow, I describe one category of misconduct along with a corresponding set of potential solutions. I begin in Part II with highdollar, short-tail claims. The archetype here is a claim that alleges the use of excessive force. When a police officer employs unlawful force, the harm he inflicts is often substantial (high-dollar)-especially where death results-and also immediately apparent and actionable (shorttail) . Drawing on original qualitative research of the police liability insurance industry, I explain how insurers work to manage the problem of police violence and suggest why they may fare better in some regards than traditional sources of regulation. 5 The potentially provocative 4 "Long-tail claims are those which are not brought (or if brought, not resolved) for some years after the action by the defendant that gives rise to the claim." Kenneth S. Abraham, Environmental Liability and the Limits of Insurance, 88 COLUM. L. REV. 942, 964 n.69 (1988) . In practice, legal claims lie on a spectrum, ordered by the length of their tail; the trait is continuous, not binary. In my initial research for Rappaport, supra note 2, I conducted thirty-three semistructured telephone interviews, mostly with members of the industry who were high-ranking officials within their respective firms. I located my subjects using a "snowball sampling" technique. See, e.g., JOHN LOFLAND ET AL., ANALYZING SOCIAL SETTINGS: A GUIDE TO QUALITATIVE OBSERVATION AND ANALYSIS 43 (4th ed. 2006) (discussing "snowball" or "chain-referral" sampling: "a method for generating a field sample of individuals possessing the characteristics of interest by asking initial contacts if they could name a few individuals with similar characteristics who might agree to be interviewed"). My interview subjects were geographically diverse, including representatives of firms in every time zone and consultants who travel the country. I followed up on some of these interviews with targeted questions via email or a quick additional telephone call, which I did not count toward the total thirty-three. I also attended the 2015 annual conferences of the Association of Governmental Risk Pools and the International Association of Chiefs of Police. For this Article-in particular for the research in Part III-I requested additional telephone interviews implication is that, despite present political pressure to develop publiclaw solutions to police violence, limited government resources may be better spent fighting other kinds of law enforcement misconduct. To be clear, I do not suggest that private regulation by insurers can or should substitute for all public regulation of police use of force-only that, if public regulatory resources are scarce, we might direct them elsewhere and let insurers, where they operate, shoulder some of the load in this domain.
In Part III I turn to high-dollar, long-tail claims. Here I have in mind "wrongful conviction" claims filed by individuals who have been imprisoned and later exonerated of criminal wrongdoing. The average exoneree spends over thirteen years wrongfully incarcerated (long-tail). Damages for this sort of harm can be immense (high-dollar) . Not all wrongful conviction claims allege police misconduct, but many do. And when they do, they typically fall within the standard police liability policy. Insurers, therefore, have a financial incentive to prevent the kinds of misconduct that lead to wrongful convictions. But the long tail creates complications that make the risk difficult for insurers to price and manage. The relative infrequency of the claims exacerbates these challenges. In this context, insurers may actually make things worse rather than better by creating (but not controlling) moral hazard. And because the rate of exonerations is rising, 6 it is reasonable to fear that wrongful conviction cases will, before too long, disrupt this corner of the liability insurance market. With an eye on this possibility, I suggest two sets of reforms-one focused on improving the insurability of the underlying risk and the other on alternative, non-insurance-based regulatory mechanisms for reducing police malfeasance that leads to wrongful convictions.
The third and fourth categories of police misconduct in my typology are largely-though not entirely-outside insurers' purview. I therefore deal with them more quickly. The third category, addressed in Part IV, contains low-dollar, short-tail claims. This includes many run-of-themill violations of law, like an investigatory stop unjustified by reasonable suspicion or the failure to give Miranda warnings before custodial interrogation. 7 Although the harm from these interactions manifests immediately (short-tail), it is largely non-compensable in the eyes of the law (low-dollar). To police these violations, we rely heavily with the relevant experts who had been most helpful during the first round of interviews; I ended up speaking with eight of them. I ceased interviewing new subjects when responses became repetitious. 6 See sources cited infra note 76. on criminal defendants to act as private attorneys general, and on the occasional suit for injunctive relief. These tools undoubtedly help, but more is needed. Drawing on prior work, 8 I suggest how we might reorient some of our constitutional doctrine to focus defendants' claims on systemic rather than individualized concerns.
The last category, the topic of Part V, involves low-dollar, long-tail claims. It is not immediately obvious what, if anything, belongs in this box. But I will make the case that one unique type of claim plausibly does, at least some of the time: a claim alleging racial profiling by the police. Under extant doctrine, absent a smoking gun, a colorable profiling claim must marshal statistical evidence from a broad sample of other cases. This creates, in many cases, a delay (i.e., a long tail) between the profiling and the potential lawsuit brought to challenge it-a delay that distinguishes these claims from mine-run (short-tail) constitutional violations. And here too, even a successful plaintiff is unlikely to recover much in damages (low-dollar). The unfortunate upshot, I think, is that neither civil-damages actions nor criminal litigation will work very well to combat racial profiling. Recourse to more traditional forms of regulation, like legislation and administrative rules, is therefore necessary. Criminal procedure doctrine might be refashioned to encourage this political regulation, I will suggest, but I do not think that doctrine alone can save the day. This model, of course, is only one of myriad schemes we could sketch to organize the universe of police misconduct. Those with different frameworks or objectives might demarcate categories along different dimensions. My approach is useful because it tells us something about what solutions are likely to gain traction on each type of misconduct. But it is not the only way to think about the topic.
Two caveats are necessary before proceeding. First, in my descriptive case-that is, in determining how to classify different types of police misconduct-I take legal doctrine on liability and damages as given. This is why I refer to claims as "high-dollar" and "low-dollar" rather than "high-value" and "low-value": I mean to convey nothing about the normative value of different claims, only their dollar value under legal precedent. Second, I largely obscure the distinction among different types of insurance providers. As I explain elsewhere, although most municipalities purchase police liability insurance on the market, that market is segmented between commercial insurers and intergovernmental risk pools. 9 And the largest municipalities tend to "self-insure." In large municipalities that take self-insurance seriously, and replicate in house much of what market insurers do, the distinction between self-insurance and market insurance may be inconsequential. But where "self-insurance" really just means "going bare"-which may be the typical case 10 -what I say about the influence of insurance on policing likely does not apply, at least not in full. Unfortunately, too little is known about municipal self-insurance for police liability to permit any confident generalizations, which is why I do not separately analyze self-insured and market-insured municipalities.
My primary aim is to help organize and systematize our thinking about how to police the police. Even those who disagree with the specifics of my typology, I hope, will take away two thematic points: First, "police misconduct" is a capacious and variegated concept, and strategies that are necessary or effective to combat one kind of 9 A risk pool is a nonprofit, mission-driven organization formed by a group of local government entities, usually within one state, to finance a risk, typically by pooling or sharing that risk. misconduct may not be necessary or effective to fight another. Second, one cannot fully understand how our legal system does and can deter police misconduct without understanding the role that liability insurers play in that endeavor, both for good and ill.
II. HIGH-DOLLAR, SHORT-TAIL Fourth Amendment doctrine prohibits the police from employing excessive force in effecting a search or seizure. 11 Police who violate this stricture may be ordered to pay compensation for personal injuries they inflict. Damages, especially in cases involving debilitating injury or death, can be quite high; lawsuits stemming from recent high-profile officer-involved deaths have settled for around five or six million dollars each. 12 And the types of injuries these cases involve typically manifest, and are actionable, immediately after the misconduct occurs. Those two characteristics make use-of-force claims high-dollar, short-tail claims.
Because the financial stakes can be so high-and because the use of excessive force is typically not causally related to the discovery of incriminating evidence-use-of-force claims are usually litigated in civil suits rather than defensively through suppression motions in criminal cases. 13 Scholars have raised serious questions about how well civil rights suits work to deter police misconduct, and to restrain the use of force in particular. 14 Some point out, for example, that "excessive force 11 See, e.g., Graham v. Connor, 490 U.S. 386 (1989) Police, N.Y. TIMES, Jan. 19, 2016, at A16 (reporting $4.85 million payout in death of Samuel DuBose, which "appears in line with other recent settlements of cases involving police officers"); Sheryl Gay Stolberg, Baltimore Announces $6.4 Million Settlement in the Death of Freddie Gray, N.Y. TIMES, Sept. 9, 2015, at A20 (reporting $6.4 REV. 885 (2014) . But see, e.g., doctrine is extraordinarily abstract." 15 "This uncertainty in legal authority," one commentator argues, "results in a lack of institutional guidance and leaves police officers to exercise their own discretion." 16 I take no issue with the premise that excessive force doctrine is abstract and uncertain. But it does not follow that police officers have free rein. That conclusion follows only if we ignore other sources of police regulation, including (though certainly not limited to) regulationby-insurance. The standard police liability policy, however, covers excessive-force claims, 17 so insurers, not municipalities, typically bear the financial risk of police violence. For reasons that I (and others) have explained, 18 this financial arrangement gives insurers the incentive to reduce the frequency of these claims. Indeed, when a prominent risk management expert compiled a list of twelve "high risk/critical tasks" in policing that warrant the attention of insurers and risk managers, use of force topped the list. 19 In Section A below, I describe the regulatory techniques insurers use to manage the risk of excessive force. In Section B, I discuss the interaction between regulation-by-insurance and more traditional modes of public regulation.
A. How Insurers Regulate the Use of Force
As I detail in other work, insurers use a variety of tools to try to tame police violence, including operational policy development and education, training, auditing, and risk-responsive underwriting and rating. Insurers invest substantially, for example, in improving covered agencies' policies on the use of force. At the outset of the insurance relationship, the insurer typically requests copies of the agency's MANAGEMENT 163 (2014) (placing "[u] se of force and deadly force" atop a list of the "most common 'actionable conduct' involving civil rights liability" for police).
policies. 20 The insurer, sometimes contracting with outside attorneys or expert consultants, then works with the agency to ensure the policy incorporates industry best practices. 21 In particular, insurers encourage agencies to adopt a "use of force continuum" that specifies the degree of force appropriate in various scenarios, and to focus on de-escalating tense citizen encounters. 22 At least some empirical evidence suggests that these policies matter-that a good use-of-force policy helps reduce the use of excessive force. 23 Law Enforcement Agencies. 25 Accreditation requires, among other things, continuous compliance with a thirteen-part set of standards on the use of force. 26 Importantly, insurers' efforts extend well beyond the Fourth Amendment's ambit into an array of extra-legal considerations that likely affect the frequency and severity of use-of-force events. Consider four brief examples. First, insurers educate officers on managing the significant stresses of the job. 27 Officers who handle stress poorly, the evidence suggests, are more likely to act out. 28 Second, insurers encourage psychological testing of each job applicant "to ensure that the applicant is free of mental illness or other defect that would render him or her incapable of self-control or appropriate behavior in positions (Feb. 24, 2014) , http: //inpublicsafety.com/2014/02/the-impact-ofstress-and-fatigue-on-law-enforcement-officers-and-steps-to-control-it [https://perma.cc/L8ZS-VBLN] (asserting that officer stress can lead to fatigue, which in turn can lead to misconduct and "inappropriate reactions to a situation").
of authority and/or responsibility." 29 Third, insurers increasingly tout the harm-reducing potential of body-worn cameras. At a recent conference for the Association of Governmental Risk Pools, for example, one speaker, addressing a group of municipal insurers, discussed studies finding that body-worn cameras had reduced both the use of force and citizen complaints about the use of force. 30 And fourth, insurers have begun efforts to reduce the risk of harm from police departments' use of military equipment. Although I have not seen insurers purport to forbid agencies from employing military equipment, "police departments with access to military equipment," one insurance newsletter admonishes, must take care to have "appropriate training and deployment standards in place." 31 Insurers also help police departments train their officers by supplying materials, funding training programs, or even purchasing costly training equipment. Especially relevant here, some insurers subsidize expensive "virtual reality" training on use-of-force TRUTHOUT (Feb. 20, 2015, 9:25 AM) , http: //www.truth-out.org /news/item/29191-evaluating-police-psychology-who-passes-the-test [http://perma.cc /YXM7-TFD6] (asserting that, "[w]hen departments forgo psychological screenings, the result is often violence," but also highlighting the lack of standardization and sophistication of screening exams). simulators. 32 These "[m]odern computerized use of force simulators expose police officers to highly realistic and interactive scenarios whereby they can learn appropriate responses using the full range of use of force options available." 33 Rather than simply honing marksmanship, these tools teach officers to apply their skills appropriately under "field-compatible" conditions. 34 In empirical research, such "simulation training has been demonstrated to increase the number of preventative actions taken by police officers, enhance shooting accuracy, reduce the number of shots fired to achieve an objective, increase the degree to which police officers use cover, and decrease the number of unjustified shootings." 35 Insurers also facilitate training about how not to use force. Another presentation at the Association of Governmental Risk Pools conference focused on using mediation and alternative dispute resolution techniques on the policing beat. 36 Many insurers offer courses on verbal de-escalation techniques, subsidized for policyholders. 37 And in a newsletter recommending measures to reduce the use of force, one insurer advises that "a comprehensive training program should be conducted by outside personnel and focus on defusing incidents." 38 One ubiquitous challenge in policing the police is ensuring continued compliance with departmental policies. Adopting good policies and procedures, that is, and training on those policies when officers join the force, may get a department off to the right start, but proper maintenance is essential. 39 Accredited agencies must demonstrate their continued compliance with accreditation standards, though the extent of those obligations is unclear. 40 Insurers address the compliance problem by auditing agencies on a regular basis-anywhere from semi-annually to once every three years, according to the experts I interviewed. 41 Insurers send auditors or consultants to visit insured agencies, sometimes for two-or three-day stints. The auditors review police reports, internal affairs files, and other liability-related documentation. 42 They may go out in the field with the chief or other officers. 43 Insurers also use data on claims involving the use of force to identify troubled agencies and problem officers. 44 Agencies that make an insurer's "watch list" are audited more frequently and intensely. These auditing practices seem to capture at least the spirit of the "early warning systems" many policing experts have praised. 45 None of what I've said so far, importantly, addresses whether municipalities listen to their insurers-whether they actually do what insurers say they ought to do. REV. 3, 45 (2003) (disaggregating "primary compliance," which "involves the development of a formal policy on a particular aspect of police operations"; "secondary compliance," which "involves evidence that the department has incorporated the policy into training and supervision"; and "operational compliance," which "involves evidence that officers comply with the policy in their routine activities"). 40 See supra note 24. be yes. 46 Insurers have two principal ways to induce agencies to cooperate with loss-prevention initiatives: they can raise rates and threaten to terminate coverage. Insurers charge more to agencies that frequently tender claims, just like your auto insurer does to you; and they lower prices for agencies that demonstrate commitment to loss prevention, such as by obtaining accreditation. Some also adjust rates based on the existence and quality of various departmental policies. And when rate adjustments are not enough to make municipalities listen, insurers can terminate coverage, or credibly threaten to do so. At least partly in response to these incentives, police agencies adopt or amend departmental policies on important subjects like the use of force and firearms. They change the way they train their officers. And they even fire problem officers, all the way up to the chief. 47 In extreme cases, municipalities have shuttered police departments after their insurers pulled coverage. 48 According to one expert with several decades of experience in the industry, municipal liability insurers are more heavily focused on policing now than at any time since the early 1990s. The Rodney King beating in 1991, this expert said, had "ripple effects" throughout the industry. Insurers sought to ensure that police agencies had adequate policies and procedures on the use of force and related subjects. After a while, though, attention waned as other sources of municipal liability captured insurers' interest. Now, after the recent wave of highly publicized officer-involved deaths, insurers find themselves "back in the soup." Many insurers, moreover, now recognize that the problems with 46 For far more detail on this topic, see Rappaport, supra note 2 (manuscript at [50] [51] [52] [53] [54] [55] [57] [58] [59] Mar. 23, 2010 (reporting mayor's assertion he "'had no choice'" but to fire a police chief accused of misconduct because "the city was at risk of losing its liability insurance" if the chief remained (quoting Mayor Danny Turley)); see also Rob Karwath, Calumet City Will Lose Police Liability Insurance, CHI. TRIB., Mar. 29, 1988 (reporting council member's comment that city's insurance cancellation was "the final argument for the mayor to pick a new police chief from outside the department" when the interim chief retired). 48 See, e.g., Schwartz, How Governments Pay, supra note 2, at 1190-91 & nn. (collecting four examples of police departments that closed due to premium increases or termination of coverage); see also George J. Church, Sorry, Your Policy Is Canceled, TIME, Mar. 24, 1986, at 16, 17, 18 (reporting that police patrols were suspended in two towns and five counties closed their jails due to lack of coverage); Tyler Jett, City of Niota, Tenn., Shutting Down. Again., TIMES FREE PRESS (Chattanooga), June 19, 2013 (reporting that the city's "police department is closed" after its insurer pulled coverage); cf. Liability Insurance in Crisis, N.Y. TIMES, Mar. 4, 1986 , at A26 (reporting that "police in West Orange, N.J., had to stop patrolling in cars they could no longer insure").
police go "beyond policies and procedures"; in order to reduce misconduct, insurers-and we, as a society-"need to find the root cause." 49 B. Private Regulation, Public Regulation Meanwhile, politicians, too, have considered how to respond to recent police violence. According to the National Conference of State Legislatures, in the year 2015 alone, twenty-four state legislatures considered bills to address investigatory procedures for officer-involved deaths. 50 Measures in thirteen of those states concern the appointment of special prosecutors. Seven states are evaluating bills about the collection of data and tracking of statistics in officer-involved deaths. Other related bills deal with chokeholds, body-worn cameras, the public's ability to film law enforcement, and military equipment.
These are positive developments that I do not wish to disparage in any way. They may be crucial for regulating self-insured departments that do not take loss prevention seriously, which likely describes many major metropolitan agencies, including some that are (rightly) under the microscope today. And they may serve retributive and expressive purposes necessary to rebuild community trust in the police. Yet, from a regulatory (i.e., deterrence) perspective, I am skeptical about their capacity to improve meaningfully upon what insurers are already doing. 51 In fact, insurers' private regulation may well be more nuanced, nimble, and data-driven than what state legislatures can accomplish. 52 To the extent that legislative resources (or the political support necessary to marshal those resources) are scarce, one can make a case The prospect of criminal punishment may discourage some egregious misconduct, but I am inclined to agree with Paul Chevigny that "[c]riminal law is . . . not a system of 'discipline' for police misconduct; it defines the outer limits of what is permissible in society" and is at best a "patchy deterrent." See PAUL CHEVIGNY, EDGE OF THE KNIFE 98-101 (1995) . 52 See generally Ben-Shahar & Logue, supra note 18. that they should be spent where the private regulatory system is absent or fails to function, rather than where it seems to function best.
Instead, we might devote public efforts to supporting the regulatory function insurers provide. We could consider, for example, mandating market insurance for municipalities that cannot demonstrate a good-faith commitment to loss prevention. We might also examine whether there are legal threats that cause insurers to shy away from more intensive regulation. Although, as I mentioned above, some insurers have successfully pressured agencies to terminate problem officers, others I interviewed expressed fear that doing so might subject them to liability, or at least to legal action, under employment, labor, or contract law. 53 how enormous the liability risk can be. Police misconduct, my focus here, contributes to many, though not all, of these wrongful convictions. 59 The leading police-related causes of wrongful conviction include erroneous eyewitness identification, faulty forensic evidence, false informant testimony, and false or coerced confessions. 60 Where police are implicated, police liability policies generally cover the claims. 61 One might think, therefore, that insurers would be highly attuned to the risk of wrongful convictions and, as with the use of force, would closely regulate the agencies they insure in an effort to reduce that risk. But the long tail of most wrongful conviction claims-the delay between when the wrongful conduct occurred and when the claim is filed-makes the claims an insurance nightmare. 62 Section A briefly explains why. Section B discusses potential responses to the difficulties insurers face.
A. The Challenges of Insuring Long-Tail Risks
Insurance theory suggests several reasons that long-tail risks may strain insurers' regulatory capabilities. The problem worsens when, as here, the risks are also low in probability but highly consequential. Sections 1 and 2 address these respective points. Section 3 reports qualitative empirical findings that tend to substantiate the challenges theory predicts.
The basic theory.
A long tail of liability creates at least three distinct problems for insurers. First, the long tail heightens the degree of correlation (i.e., statistical dependence) among the covered risks. All liability insurance, 59 See Garrett, supra note 21, at 42 ("[I]n a surprisingly large number of cases, wrongful convictions were caused by police misconduct."); see generally Russell Covey, Police Misconduct as a Cause of Wrongful Convictions, 90 WASH. U. L. REV. 1133 REV. (2013 . According to a 1999 study, the figure is fifty percent. JIM DWYER ET AL., ACTUAL INNOCENCE 246 (2003 at least in theory, involves problems of correlated risk "if the rules under which liability is determined and damages are assessed change over the life of the insurance contracts." 63 In many insurance contexts, the law is unlikely to change much, but the delay entailed by long-tail risks exposes insurers to "judicial, legislative, and economic changes that commonly influence the ultimate determination of awards." 64 "For example, unexpected inflation over the runoff period could commonly increase the ultimate payoff on all outstanding claims beyond the amount reserved by the insurer. Similarly, a new judicial precedent or legislation can expand the area of liability, ease the burden of proof for future plaintiffs, or cause a common upward shift in the value of awards on all outstanding claims." 65 Even changes in prevailing attitudes toward the police and the criminal justice system can have a substantial (and correlated) effect. 66 All this matters because, the more that risks are correlated, the less insurers can reduce the risks by aggregating them, which is one of their defining functions. 67 This is why losses from risks that affect many policyholders simultaneously, like earthquakes, are commonly excluded from homeowners and renters policies. 68 Second, the long tail can create incentives that lead insurers to regulate too little. "Because of turnover, risk managers may have a much shorter time horizon than the firm. Current decisionmakers may reap no reward within the organization for reducing remote risks and may even be penalized for expending current funds for doing so." 69 As a result, insurance managers may "externalize to the future," maximizing their short-term results at the expense of long-term interests. 70 This "coordination-across-time problem" is another reason that "latent harms . . . can put insurers in a poor regulatory position. DISTRIBUTING RISK 48 (1986) ; cf. Ben-Shahar & Logue, supra note 18, at 230 ("Some of the risks that insurers regulate materialize into harms far into the future, which means that insurers' efforts to reduce such risks will largely benefit future insurers."). Third, and maybe most important, the long tail creates uncertainty about the number and magnitude of wrongful conviction claims insurers should expect. Here I mean to reference the distinction insurance theorists draw between risk and uncertainty. Risk refers to "a probability that can be estimated, whether on the basis of observed frequency or of theory." 72 Uncertainty refers to "a probability that cannot be estimated." 73 Risk, put differently, "is something that you can put a price on," whereas uncertainty "is risk that is hard to measure." 74 The long delay between the collection of premiums and the processing of claims complicates measurement of a long-tail risk. "Even if the frequency and severity of future claims were predictable in current dollars, economic and legal inflation over such a long period would make assessment of ultimate financial exposure extremely speculative." 75 2. The additional difficulty of low-probability, high-consequence risks.
It seems, moreover, that the frequency of future wrongful conviction claims is not particularly amenable to prediction, largely because it is too low. 76 A wrongful conviction claim is what is called a low-probability, high-consequence event, a phenomenon that consistently eludes human predictive capacity: "Much of the time, human beings ignore low-probability, high-consequence events, giving them far less attention than they deserve. But when people experience or see a relevant bad outcome, their concern frequently becomes 72 RICHARD A. POSNER, CATASTROPHE 171-72 (2004 ; see KUNREUTHER ET AL., supra note 67, at 7 ("Insurers . . . misunderstand how to predict rare events and therefore sometimes make decisions that appear to ignore risks altogether. Alternatively, they sometimes fixate on the magnitude of recent losses and claims without weighting these figures by an estimate of the likelihood of another catastrophe occurring."); Katzman, supra note 69, at 85. This is not to say there are no methods to predict extreme events. See, e.g., Robert Lund, Revenge of the White Swan, 61 AM. STATISTICIAN 189, 190 (2007) (discussing extreme value theory, "the statistician's bible for quantifying rare events").
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Hacala, supra note 57, at 9. 81 Id.
uncertainty." 82 And any attempt by insurers to adjust to new understandings of the scope of liability-through, say, raising premiums or crafting an exclusion-cannot have impact for years, when claims stemming from today's conduct will arise. It can only cut future losses. 83 As for the conduct covered long ago, which may give rise to a claim tomorrow, insurers cannot but concede the familiar truism, that "the past is the past." 84 3. The empirics.
My own empirical research, conducted for this Article, largely confirms what theory predicts. Exploiting contacts made while conducting a larger, related empirical project, I interviewed eight insurers-including both commercial firms and intergovernmental risk pools-about how they price and manage the risk of wrongful convictions. 85 For the most part, they don't. Some had not even given the issue any thought. 86 The insurers confirmed that wrongful conviction suits are covered when law enforcement is implicated, absent some particular exclusion. But none of them attempts to determine the share of the premium attributable to wrongful conviction coverage. Nor, for the most part, do they engage in any loss prevention specifically designed to reduce the incidence of wrongful convictions. These insurers seemed simply to ignore the risk. 87 82 Abraham, supra note 4, at 944; see also ABRAHAM, supra note 70, at 51 (" [T] he capacity of any system of liability to promote optimal deterrence depends on how predictable liability is."). Compare Richard Lempert, Low Probability/High Consequence Events: Dilemmas of Damage Compensation, 58 DEPAUL L. REV. 357, 385 (2009) (listing reasons, including "psychological denial," that "make it almost inevitable that insufficient precaution will be taken" against lowprobability, high-consequence events), and Katzman, supra note 69, at 83 ("Given a 'finite reservoir of concern,' risk managers may pay little attention to low-probability risks, no matter how severe the potential consequences."), with Eric A. Posner, Probability Errors: Some Positive and Normative Implications for Tort and Contract Law, 11 SUP. CT. ECON. REV. 125, 126 (2004) (showing that a "person who discounts remote risks might take too much care, rather than too little"). See, e.g., Telephone Interview No. 2 with Risk Pool A, supra note 61 (explaining that the pool had never priced the risk or looked at specific loss-prevention measures because it had never considered the risk, which it believed more relevant in big cities and in the South). A few insurers emphasized that, although they take no steps to address wrongful conviction risks in particular, their general underwriting and loss-prevention practices should sufficiently control the exposure. One stressed the importance of accreditation by agencies that impose continuing education standards and check for wellmaintained policies and procedures. 88 Another said his pool educates the police about their obligation to disclose exculpatory evidence and audits agencies' evidence rooms for conformance with best practices. 89 That pool also scrutinizes the integrity of agency personnel, reviewing the veracity of employment applications and performance during probationary employment periods. 90 The same expert added that underwriters will notice a department that's generally sloppy, based on responses to questionnaires about best practices. 91 But, he added, tellingly, as for how such measures actually affect (and reflect) the risk of wrongful conviction, "There's no science behind it." 92 My research therefore suggests that, to the extent insurers attempt to price the risk of wrongful convictions, their efforts are crude, at best. This means that, in this context-in contrast to what I said in Part II about the use of force-insurers may be making matters worse rather than better. "Failure to risk-rate premiums," it is well known, 815-20 (2005) (arguing that terrorism risk is incalculable largely because the data are too scarce and disparate; that insurers are "guessing" on prices, which vary wildly; and that pricing has "not been very scientific" because "underwriters are relying on their experience and instincts").
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Kunreuther & Pauly, supra note 79, at 24. 94 See Boardman, supra note 92, at 836-42 (discussing the efficiency costs of inaccurate pricing, which sends inaccurate signals about the risk and cost of harm). In theory, insurers could be (unwittingly) charging too much, rather than too little, to cover the risk of wrongful convictions, leading insured municipalities to overinvest in loss prevention. I think this is unlikely, however, and I heard no hint of it during any of my conversations with industry experts.
What is more, if experience in analogous domains is any guide, insurers' ostrich-like approach to covering wrongful conviction claims may mask fragility and volatility in this corner of the market, which a run of wrongful convictions may lay bare. "After a severe loss, insurers may withdraw from covering this risk because they focus on the losses from a worst-case scenario without adequately reflecting on the [low] likelihood of this event occurring in the future." 95 This is what happened with coverage against terrorism risks. " [P] rior to 9/11, insurance losses from terrorism were viewed as so improbable that the risk was not explicitly mentioned or priced in any standard policy." 96 But "[f]ollowing the 9/11 attacks, most insurance swung to the other extreme." 97 The same thing occurred with pollution insurance. 98 The few insurers I spoke to who do have an eye on the issue agreed that wrongful conviction coverage could meet a similar fate, especially if the present "soft" market firms up. 99 
B. Responding to Insurance Shortfalls
If what I have said is correct, a two-headed reform agenda is in order. First, we should seek ways to shore up the insurance function, both to improve insurers' capacity to regulate the risk of wrongful convictions and to avert the type of insurance crises we experienced with terrorism and pollution coverage. If changes are required, better to implement them in a proactive, orderly fashion than to walk headlong into a disruptive, destabilizing felt emergency. Second, cognizant that insurers do not appear to control this risk especially well, we should bolster other forms of regulation that do not rely on the threat of civil liability to create the incentives necessary for harm reduction. 
Improving insurance.
This section considers two commonplace insurance devices that might allow insurers to gauge the risk of wrongful convictions more accurately: feature rating (rather than experience rating) and claimsmade coverage (rather than occurrence-based coverage).
a. Experience rating vs. feature rating
Insurers use two principal techniques to tailor rates for their policyholders: experience rating and feature rating. 100 Experience rating uses the insured's history of past losses-its "loss experience"-during some designated period (say, five years) to calculate current premiums. Feature rating instead relies on the insured's individual risk characteristics. (Experience rating might raise Richard's auto premium because Richard had an accident last year; feature rating because Richard is only nineteen years old and young drivers are accidentprone.) Because wrongful convictions are a low-probability, long-tail risk, insurers lack the experience base necessary to do experience rating well.
As far as I can tell, however, insurers are not feature rating based on the risk characteristics known to affect the likelihood of wrongful convictions. For example, insurers could-but, to my knowledge, do not-raise rates for agencies that fail to videotape interrogations (to help avoid false or coerced confessions) or use double-blind lineup procedures (to reduce the danger of erroneous eyewitness identifications). 101 To facilitate reform, insurance regulators could work with state attorneys general or other law enforcement experts to devise a list of risk-related features that underwriters should (or must) consider when setting rates. Insurers might combine a feature-rating approach with "sub-limits" capping the amount of coverage available for wrongful conviction claims, which alerts the insured municipalities to the gravity of the perceived risk.
b. Occurrence vs. claims-made coverage
Even feature-rated premiums, however, may not be accurate enough to encourage optimal loss prevention and ensure insurer stability. There is an additional, somewhat more drastic step insurers might take. I have assumed, so far, that police liability coverage is 100 For descriptions of the two approaches, see ABRAHAM, supra note 70, at 71-74. 101 See Garrett, supra note 21, at 103-04 (discussing these and other reforms to reduce the risk of wrongful convictions). offered, as has been the general (though not exclusive) tradition, on an occurrence basis. 102 "Occurrence policies cover liability for activities that take place during the policy period, regardless of when a suit that seeks to impose liability for these activities is filed." 103 Policyholders tend to like this feature, but it makes pricing very difficult, especially for long-tail risks. Pricing occurrence coverage requires insurers "to charge in the present for all the eventual results of present activities." 104 The principal alternative form of liability coverage is the claims-made policy. "[C]laims-made policies insure against liability for claims that are filed during the policy year" that arise out of activities occurring after a specified retroactive date. 105 That is, a "claims-made policy provides coverage during the policy year for injuries caused by activities occurring in the past." 106 And "[b] ecause the insurer need not predict long-term claim exposure, claims-made policies can be priced more confidently than occurrence policies." 107 In fact, claims-made policies were first introduced when "concern over the difficulty of predicting the scope of long-tail liabilities became pronounced." 108 More accurate pricing, while generally beneficial, may not translate straightforwardly into better loss prevention. "Although the shift from occurrence to claims-made coverage solves many of the insurance industry's prediction problems," Kenneth Abraham explains, "it does little to remove the obstacles to thorough cost internalization. If anything, such a shift may be a step in the opposite direction." 109 This is because a "claims-made premium increase reflects only the additional costs anticipated this year as a result of past activities," 102 which "can send incomplete and imprecise messages to insureds." 110 Abraham continues: "In contrast, an increase in occurrence premiums is a message about the future costs of this year's activities." 111 The fear is that "a claims-made pricing system may induce an enterprise to underestimate the cost of prospective liability as compared to the cost of an investment in loss prevention that would avoid some of that liability." 112 That is not to say, of course, that a claims-made insured is without any incentive for careful behavior-it is "always at risk that its coverage will not be renewed because of unsafe operations, and that it will be exposed thereafter to claims that have not yet been reported." 113 In any event, and despite the drawback just mentioned, the gains from more accurate pricing may justify a shift to claims-made coverage. In particular, insurers could segregate coverage for wrongful conviction claims and write that portion alone on a claims-made basis, continuing to write the rest of the police liability policy on an occurrence basis if the municipality prefers. 114 2. Complementing insurance.
Even were insurers to adopt all of my proposals, I would remain skeptical about just how well they could regulate the risk of wrongful convictions. There is a need here for a more active government presence-a vessel into which we might funnel some of the reform efforts presently focused on the use of force. 115 Fortunately, as I mentioned in passing above, we know a fair amount about a set of policies with promise to reduce the risk of wrongful convictions. 116 There are numerous ways to encourage adoption of these policies. Oldfashioned political lobbying has more promise than one might think; 110 Id.; see also Katzman, supra note 69, at 88 (asserting that, under claims-made policies, "current premiums are not easily affected by current risk management practices").
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ABRAHAM, supra note 70, at 50.
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See Telephone Interview with Commercial Insurer D, supra note 44; cf. Katzman, supra note 69, at 87 (describing how environmental impairment liability is excluded from occurrencebased general liability policies and written separately on a claims-made basis).
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See Lempert, supra note 82, at 385 (arguing that government planning and regulation is necessary to control low-probability, high-consequence events). states have gradually adopted meaningful reforms concerning interrogation, eyewitness lineups, and other critical stages of the criminal process. 117 Reorienting some of our constitutional criminal procedure doctrine from individual to systemic issues-that is, making a criminal defendant's constitutional claim turn in part on the systemic measures the prosecuting jurisdiction has taken to safeguard the underlying constitutional principle-is one way to support and foster these political reforms. 118 Another might be Congress' spending power. Congress could reduce federal law enforcement funding to jurisdictions that have not yet implemented best practices to prevent wrongful convictions; 119 in theory, the moneys not disbursed could even pour into a fund to help compensate exonerees. Nor should we stop with the basic set of established reform proposals. Why not take a page from the financial-crisis literature and try to develop an early warning system to anticipate wrongful convictions and mitigate the damage from them? 120 If insurers substantially improve their ability to reduce the risk of wrongful convictions, these public regulatory mechanisms may recede in importance. But until that time, the case for intensified government intervention is strong. Consider some familiar examples. Even a brief investigatory stop, especially if accompanied by a frisk, may intrude significantly on privacy and dignity interests the Fourth Amendment is said to protect. 124 Where the stop is not justified by reasonable suspicion, the Constitution forbids it. 125 Yet no damages are due for an unjustified stop, without more. Similarly, a "bare" Miranda violation-the failure to give Miranda warnings before conducting a custodial interrogationis not compensable at all. 126 What this means is that insurers have little reason to fear paying out on claims stemming from such mine-run violations, and thus little incentive to expend resources to prevent them. Three additional facts bolster this conclusion. First, although attorney fees provisions of the federal civil rights statutes were enacted partly to overcome plaintiffs' financial disincentives to suit, 127 fees are likely to be paltry-or even waived in settlement-when a plaintiff recovers only nominal 122 See Memphis Cmty. Sch. Dist. v. Stachura, 477 U.S. 299, 308 (1986) (holding that "damages based on the abstract 'value' or 'importance' of constitutional rights are not a permissible element of compensatory damages").
IV. LOW-DOLLAR, SHORT-TAIL
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Carey v. Piphus, 435 U.S. 247, 248, 263-67 (1978) (holding that, "in the absence of proof of actual injury. . . only nominal damages" are due for a procedural due process violation). 124 See, e.g., Skinner v. Ry. Labor Execs.' Ass'n, 489 U. S. 602, 613-14 (1989) (stating that "the [Fourth] Amendment guarantees the privacy, dignity, and security of persons against certain arbitrary and invasive acts by officers of the Government or those acting at their direction"). Ironically, in the very decision that condoned the stop-and-frisk maneuver, laying the groundwork for controversial "order maintenance" policing programs, the Supreme Court articulated quite sharply the personal harms a frisk inflicts:
[I]t is nothing less than sheer torture of the English language to suggest that a careful exploration of the outer surfaces of a person's clothing all over his or her body in an attempt to find weapons is not a "search." Moreover, it is simply fantastic to urge that such a procedure performed in public by a policeman while the citizen stands helpless, perhaps facing a wall with his hands raised, is a "petty indignity." It is a serious intrusion upon the sanctity of the person, which may inflict great indignity and arouse strong resentment, and it is not to be undertaken lightly.
Terry v. Ohio, 392 U.S. 1, 16-17 (1968) (footnote omitted).
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Terry, 392 U.S. at 20-22. 126 Technically, a Miranda violation is not itself a constitutional violation. See Chavez v. Martinez, 538 U.S. 760 (2003) . But even if it were, it is hard to see why damages would be more than nominal. 127 See Robert V. Percival & Geoffrey P. Miller, The Role of Attorney Fee Shifting in Public Interest Litigation, 47 LAW & CONTEMP. PROBS. 233, 239-41 (1984). damages. 128 Second, although, in theory, defense costs in suits for injunctive relief could be substantial enough to justify insurer lossprevention efforts, standing doctrine makes it extremely difficult for plaintiffs to seek injunctions. 129 Moreover, many police liability policies cover only damages claims. 130 And third, some-maybe many-policies contain a deductible or self-insured retention that effectively allocates to the municipality losses for claims below a specified attachment point. 131 An occasional Terry claim resulting in a modest damages payment may never even touch the insurer.
Insurers do not disregard these claims entirely. Some insurersespecially municipal risk pools, which are owned by their policy-holding member municipalities-see one of their roles as promoting police professionalism. Reducing the number of 103, 114-15 (1992) (holding that, when recovery of damages is the purpose of a suit, the fee award should depend on "the amount of damages awarded as compared to the amount sought," and that plaintiffs who seek compensatory damages but receive only nominal damages "often" should receive "no attorney's fees at all" (quoting City of Riverside v. Rivera, 477 U.S. 561, 585 (Powell, J., concurring in judgment))). Notwithstanding Farrar, "there are circumstances where a judgment of nominal damages will support an award of attorneys' fees, based on the vindication of important constitutional rights." MICHAEL AVERY ET AL., POLICE MISCONDUCT: LAW AND LITIGATION 974 (3d ed. 2015) . Even so, defendants are permitted to condition settlement of civil rights cases on the waiver or reduction of attorney fees, which, by some accounts, has "destroyed section 1983 as a remedy for civil rights plaintiffs with only modest damages." Reingold, supra note 3, at 4. See, e.g., Nat'l Cas. Co., supra note 17, at 2 (excluding from coverage "'claim(s),' demands, or actions seeking relief or redress in any form other than monetary damages").
Still, at the end of the day, insurers will be hard-pressed to regulate closely an aspect of police conduct that does not, itself, threaten substantial civil liability. This describes a good deal of plain vanilla unlawful behavior. And if insurers do not regulate, someone else has to. For the most part, we rely on criminal defendants to act as private attorneys general by raising the claims in a defensive posture, in motions to suppress evidence. 134 According to one study, ninety-five percent of Terry claims are litigated in this fashion. 135 We supplement this with a tiny bit of injunctive litigation 136 and a handful of "pattern or practice" suits by the U.S. Department of Justice under 42 U.S.C. § 14141. 137 These are useful tools but they are probably insufficient, as they seem to leave us with underdeterrence, judging by the number of legal violations we presently experience. 138 As I have argued elsewhere, and alluded to above, in my view the biggest advance that can be made here, within the limits of practicality, is to reorient some of our constitutional doctrine to focus defendants' claims on systemic rather than (or in addition to) individual issues. 139 The courts in this model would not be first-order regulators, announcing conduct rules for cops on the street to follow, but secondorder regulators, articulating constitutional principles for political policymakers to operationalize as they craft the conduct rules that govern the police. Suppression hearings would then focus not only on the isolated conduct of the individual officers alleged to have acted illegally, but also on the steps that policymakers took-both before and after the challenged conduct-to channel discretion and encourage law compliance. The basic theory is to address the systemic underdeterrence of police wrongdoing by having the courts pressure political actors to prevent and punish misconduct rather than try to catch it all themselves. I would not expect this systemic turn to eradicate the targeted misconduct, but I do think it could improve upon the status quo. 134 See generally Meltzer, supra note 14. 135 Leong, supra note 13, at 425. See, e.g., Floyd, 959 F. Supp. 2d at 559-60 (finding that, during an eight-year period in New York City, "at least 200,000 stops were made without reasonable suspicion," and " [t] he actual number of stops lacking reasonable suspicion was likely far higher").
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See generally Rappaport, supra note 8.
V. LOW-DOLLAR, LONG-TAIL
As a doctrinal matter, the Constitution forbids racial profilingtargeting an individual for suspicion of crime because of his race. 140 Payouts on profiling claims, however, while more than nominal, are typically insubstantial. In one recent case, for example, a Kashmiri man stopped at subway checkpoints twenty-one times by the New York City police settled for $10,001, 141 a fraction of the deductible many insured municipalities carry. 142 Other, similar examples are not hard to find. 143 Although the media occasionally report high-dollar judgments and settlements in racial profiling cases, those cases always involve, as far as I can tell, some separate compensable harm from police violence or other aggravating conduct. 144 As a result, despite substantial evidence of discrimination on the roadways and elsewhere, 145 insurers have little incentive to expend resources combatting "mere" racial profiling. 146 As before, this is not to say that insurers pay no attention to racial profiling. Discrimination can factor into broader, more costly occurrences like the racially motivated use of force. In an effort to manage this risk, some insurers have begun to consider the racial and ethnic diversity of the police force at underwriting or rating. 147 Others 140 encourage departments to train officers on confronting implicit racial bias. 148 Still, racial profiling does not make the risk manager's toptwelve list of "high risk/critical tasks." 149 One commonsense way to focus additional attention on racial profiling would be to lobby for loftier damages. Higher payouts would better reflect the dignitary harms racial profiling inflicts and create stronger financial incentives for municipalities-and their insurers-to beef up efforts to prevent profiling. This strategy would likely improve upon the status quo, yet substantial impediments to effective regulation-by-insurance would remain. One such impediment is that racial profiling claims frequently have longer tails than one might expect.
To be sure, an individual who is profiled by the police might personally suspect (or even know) as much immediately. (The same is true, of course, of a wrongfully convicted defendant who knows he is innocent.) But from a risk management perspective, the more important question is when the individual can prove that he has been profiled, i.e., when he is likely to sue. And it turns out that racial profiling claims frequently lie dormant for years. Why? In all but the rarest cases that involve direct evidence of discriminatory intent, 150 a colorable racial profiling claim must, to trigger Fourteenth Amendment protections, marshal statistical evidence from a broad sample of other incidents. 151 This can make it impossible to prove that racial profiling is happening right when it first occurs-only situating the challenged conduct within the context of future (or future-disclosed) police activities will reveal its discriminatory nature. To reflect this reality, at least some courts have applied the "discovery rule" and held that a JUST. 122, 130 (2012) . Fourth Amendment doctrine regards discriminatory intent as irrelevant; as long as the police have sufficient cause to, say, pull over a vehicle, it matters not whether the driver's race supplies their true motive for the stop. Whren v. United States, 517 U.S. 806, 813 (1996) . racial profiling cause of action does not accrue until the injured party discovers, or reasonably should have discovered, the basis for an actionable claim. The Third Circuit, for example, delayed accrual in one case for eleven years, until the State of New Jersey released documents revealing a statewide practice of racially selective law enforcement, "information vital to [the plaintiff 's] selective-enforcement claim." 152 More generally, there is an incentive for racial profiling claimants to delay pursuing their claims; many cases will gain strength as time passes and more data roll in. The incentive may well be the opposite in the use-of-force context: sue quickly while witnesses' memories are fresh. In addition, both plaintiffs and courts routinely rely on data from outside the limitations period to inform the legality of more recent activity, which means that expiration of the statute of limitations does not signal the same degree of repose for insurers that it might in, say, the use-of-force setting. 153 To put the point slightly differently, the factual and evidentiary basis for a racial profiling lawsuit may ripen for years without alerting insurers to the need to collect premiums and build reserves to cover any eventual payout.
To give one example, the plaintiffs in a major racial profiling lawsuit in California-a class of individuals whom the police had stopped beginning in 1998-alleged that the California Highway Patrol (CHP) had "long relied upon race and ethnicity in conducting stops, detentions, interrogations and searches of motorists" as part of an "unabated, continuing pattern and practice of discrimination" that had intensified in recent years. 154 The challenged conduct dated back to at least the late 1980s, when the CHP became involved in "Operation Pipeline," a federally funded drug interdiction program the plaintiffs described as a "roving program of discrimination." 155 Yet the plaintiffs did not sue until 1999, the year California's Joint Legislative Task Force on Government Oversight released a report, based on a review of thousands of CHP records, finding that Operation Pipeline discriminated against motorists of color. Id. at 6-7. 156 Id. at 7.
Two implications follow. First, even if racial profiling triggered heavier damages, insurers would face substantial challenges in pricing and managing the risk. This is true for the reasons discussed in Part III-namely, that the long tail of liability heightens the degree of correlation among the covered risks, tempts insurers to externalize to the future, and creates uncertainty about the number and magnitude of claims insurers should anticipate. 157 Consider, for example, the effects of a statute easing the burden of proof for racial profiling plaintiffs, which would buoy a large number of outstanding claims simultaneously, upending insurers' financial planning.
Second, criminal defendants are poorly situated to serve as private attorneys general, at least relative to how well they can play that role for claims with shorter tails. In many cases, present proof of discriminatory intent-through statistical analysis of prior incidentswill simply be unavailable when the defendant is charged, even though proof may bubble up in patterns of future police activity. But even where present proof is theoretically available-and where defense resources exist to analyze and present it-pretrial detention creates strong incentives for defendants to resolve their cases as quickly as possible, sooner than will allow for the development of a relatively complex racial profiling claim. 158 Stingy discovery standards further hamstring criminal defendants' efforts to prove profiling. 159 Indeed, I could find no criminal case in which a defendant has prevailed on a racial profiling defense under federal law. 160 157 See supra pp. 386-92. 158 See, e.g., Nick Pinto, The Bail Trap, N.Y. TIMES MAG., Aug. 13, 2015, at MM38. 159 See Armstrong v. United States, 517 U.S. 456 (1996) (denying defendants discovery on selective prosecution claims unless they can show that the government declined to prosecute similarly situated suspects of other races). Courts are divided on whether (and how) the Armstrong standard applies in the selective enforcement (i.e., policing) context. See JODY FEDER, CONG. RESEARCH SERV., RL31130, RACIAL PROFILING: LEGAL AND CONSTITUTIONAL ISSUES 6-9 (2012).
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My research uncovered no complete victories by criminal defendants based on racial profiling under either state or federal law. New Jersey courts have granted motions to suppress evidence based on state-law equal protection violations, though even these partial victories are rare. See, e.g., State v. Segars, 799 A.2d 541, 552 (N.J. 2002) ("This is a very unusual case. Without Officer Williams's repudiated testimony, the evidence produced by Segars that Officer Williams saw him prior to the MDT check would have been completely inadequate to support an inference of discriminatory enforcement."); State v. Soto, 734 A.2d 350 (N.J. Super. Ct. 1996) ; see also David A. Harris, Racial Profiling Redux, 22 ST. LOUIS U. PUB. L. REV. 73, 77-79 (2003) (characterizing as unsurprising the "lack of litigation success in suits against racial profiling," and crediting "unusual circumstances" for successes in Soto and a famous civil case); Lewis R. Katz, "Lonesome Road": Driving Without the Fourth Amendment, 36 SEATTLE U. L. REV. 1413, 1427 (2013) ("Only New Jersey courts have granted motions to suppress in Fourteenth Amendment equal protection claims, based on their interpretation of the New Jersey Constitution." (footnote omitted)).
It appears, therefore, that neither civil plaintiffs-with liability filtered through insurance-nor criminal defendants, acting as private attorneys general, show much promise in the fight against racial profiling. A relatively small amount of injunctive-relief litigation has helped call attention to the problem, and may reduce the frequency of profiling in the targeted jurisdictions, but it seems unlikely to be a general solution. 161 In light of these realities, it would be wise to shift our attention from the judicial forum to political ones. This is not a novel suggestion; the work is already underway. According to one report, thirty states have enacted some form of ban on racial profiling, and seventeen also forbid pretextual traffic stops. Eighteen require mandatory data collection for all stops and searches. 162 The most recent efforts pin hope on cutting-edge reforms like implicit bias training ("debiasing") and body-worn cameras. 163 Increasing the diversity of police forces may help too. 164 At the national level, federal policy 161 prohibits U.S. agents from profiling, although the policy has some loopholes, and efforts to enact broader, federal legislation have faltered. 165 A recent report by the President's Task Force on 21st Century Policing urges local agencies to adopt their own policies banning profiling. 166 There is a supportive role for doctrine to play as well: The Court's current, hands-off approach to stamping out discriminatory motive could become a sort of doctrinal carrot-a "safe harbor" available only to jurisdictions that have implemented adequate safeguards to prevent discrimination. 167 There is one major sticking point I have obscured, however: We have little idea which, if any, of these leading reform proposals actually work. 168 While mustering political will to enact reforms is an important step toward change, there will be no change if the reforms enacted turn out to be ineffective. This field is ripe with opportunity for researchers who can figure out how to measure the effects of our "leading solutions" to the problem of racial profiling.
VI. CONCLUSION
To tame police misconduct, we must first understand the nature of the beast. Careful attention to the incentives of, and constraints on, some of the major players in policing reveals not one but many species of misconduct. These players include the constitutional rights-holdersi.e., the victims of misconduct, on whom we rely to serve as private attorneys general-as well as the intermediary institutions, like insurers, that help operationalize the deterrent ambitions of our civil liability regime. Some misconduct inflicts harms the legal system compensates meaningfully; some inflicts harms that, even if normatively serious, the system leaves largely unremedied. Some legal injuries manifest immediately; others manifest only after significant delay. These distinctions make it unlikely that any one solution, or any single remedial regime, will work best to reduce police misconduct across the board. Given these truths, police reformers ought to start thinking like foxes rather than hedgehogs. 169 169 See ISAIAH BERLIN, THE HEDGEHOG AND THE FOX 1 (Henry Hardy ed., Princeton Univ. Press 2013) (1953) ("The fox knows many things, but the hedgehog knows one big thing.").
